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plaintiff as special agent for illegal and
unconstitutional reasons was dismissed by
the United States District Court for the
District of Columbia, June L. Green, J., and
plaintiff appealed. The Court of Appeals,
Scalia, Circuit Judge, held that: (1) because
court could properly treat defendants’ dis-
missal motion as motion for summary judg-
ment, and because state secrets privilege
was properly invoked, rejection of plain-
tiff’s motion to compel disclosure did not
wrongfully deprive him of opportunity to
submit responsive material on the motion;
(2) prima facie showing of discrimination
was met with assertion that plaintiff was
not qualified for job because he could not
obtain the necessary security clearance val-
idly required pursuant to Executive Order;
(3) there was no evidence on which finding
of deprivation of liberty without due pro-
cess could be made; (4) reason for not
hiring plaintiff did not implicate any First
Amendment concerns; and (5) cause of ac-
tion under Privacy Act provision required
showing of “actual damages sustained.”

Affirmed.

1. Federal Courts 754

Because all rulings challenged, includ-
ing that as to insufficiency of evidence,
constituted findings of law rather than
fact, Court of Appeals would not defer to
judgment of the district court, reversing

only if that judgment was clearly errone- .

ous, but, rather, would make its own inde-
pendent assessment.

2. Federal Civil Procedure &2554
Federal Courts €766

Where defendants styled their motion
as one brought for dismissal for failure to
state claim for relief but no one treated it
as such, and plaintiff, in fact, treated it as
motion for summary judgment, filing
“Statement of Genuine Issues,” it was not
improper for district judge, and for Court
of Appeals on appeal, to consider evidence
outside the pleadings. Fed.Rules Civ.Proc.
Rule 12(b)6), 28 US.C.A,; US.Dist.Ct.
Rules D.C., Civil Rule 1-9¢i); U.S.C.A.
Const.Amend. 1.
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lege against disclosure of information
would adversely affect national security,”
includes information that would result jn’
impairment of nation’s defense capabilities,”

P s

matic relations with foreign governments,
Fed.Rules Civ.Proc.Rules 12(b), (b)(6), 56,
28 U.S.C.A. BRI

4. Federal Civil Procedure ¢=1600.3 - ?
When properly invoked to protect na-
tional security, state secrets privilege ‘is
absolute, and no competing public or pri-
vate interest can be advanced to compel
disclosure. Fed.Rules  Civ.Proc.Rules
12(b), (b)(6), 56, 28 U.S.C.A. R}

5. Federal Civil Procedure 1623 - :
On record, procedural requiremefxﬁs
for assertion of state-secrets privilege, ie.,
that there must be formal claim of privi-
lege, lodged by head of department which -:..
has control over the matter, after actual -
personal consideration by that officer, were
met by the Department of Justice, of which
the Federal Bureau of Investigation is com-
ponent. Fed.Rules Civ.Proc.Rules 12(b), '.-_ﬁf
(b)6), 56, 28 US.C.A. s

6. Federal Civil Procedure &=1623 "

Where whole object of suit and of dis-
covery is to establish a fact that is a state
secret, it suffices for cabinet secretary to
determine on personal consideration that
disclosure of that fact would impair nation-
al security, whereupon compliance with dis-
covery request is excused in gross, without
necessity of examining individual docu-
ments, and to extent such documents would
assist in establishing what was sought,
they would be privileged, while to extent
they would not they would be immaterial
and not proper subject of disclosure. Fed.
Rules Civ.Proc.Rule 26(b)1), 28 U.S.C.A.

7. Federal Civil Procedure ¢1623
Notwithstanding satisfaction of formal
requirements for assertion of state secrets
privilege, validity of government’s asser
tion must be judicially assessed to some

: -
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1600.3 .” 8¢ degree at least, and how far the court reviewing courts should treat discrimina- _
, Le.,’ should probe in conducting such inquiry tion differently from other ultimate ques- ; ,
mation depends upon showing of necessity for the tions of fact. Executive Order No. 10450, 11 f
al securij information on the part of the party re- 51U.S.C.A.§ 7311 note; Civil Rights Act of i
Id result.in questing it. 1964, § 701 et seq., as amended, 42 U.S. ;
capabilities,” 8. Federal Civil Procedure ¢=1623 C.A. § 2000e et seq. 1 R‘]I
ring meth. Where district court did not rest upon 12 Civil Rights ¢=44(1) FHIH
on of diplo- conclusory statements contained in public In Title VII case, prima facie showing {1 :
vernment, affidavit of acting Attorney General of the ¢ qicoriminasion in hiring was met with :

s ()6), 56

privilege is
iblic or pri-

| to compel %
7.Proc.Rules "

)

e

1623 7}
equirements :
rivilege, ie.,

im of privi- "
:ment which -

after actual wot necessarily always be sufficient to de- hostile to or inconsistent with those of the 1
fficer, were termine validity of claim of privilege for United States, was not any evidence of 1‘1
ice, of which - state secrets, and extent to which district discrimination on basis of race or national :
ation is com- " > court may properly rely on affidavits and origin, nor was the app]i(fation of such poli- |
Rules 12(b), similar sources will vary from case to case. ¥ to Cuba, since the policy would apply to e
e . . . any person, of any race or nationality, with S

P 10. Federal Civil Procedure ¢=2535 relatives in the pertinent country. Execu- itk
1623 T TR Because court could properly treat de- tive Order No. 10450, 5 US.C.A. § 7311 ; k{
t and of dis- fendants’ motion under rule authorizing e A ARk
at is a state dismissal for failure to state claim for re- il ' ;
secretary to lief as motion for summary judgment, and 14. Civil Rights ¢=9.10, 44(1) ii 1
eration that because state secrets privilege was proper- Equal employment opportunity statute st b
npair nation- Iy invoked. rejection of plaintiff’s motion to  specifically acknowledges general validity P ; i
nce with dis- compe] disclosure did not wrongfully de- of national security clearance require- % ;
-0ss, without prive him of opportunity to submit respon- ments, and mere fact that such require- & i
sidual docu- sive material on the motion. Fed.Rules ments impose special disabilities on basis of !
ments would Civ.Proc.Rules 12(b), (b)(6), 56, 56(c), 28 connection with particular foreign coun- o '
was sought, ) US.CA. tries is not alone evidence of discrimination. "
ile to exte.nt 1. Civil Rights €43 Executive Order. 'No.. 10450, 5 U.S.C.A.
e immaterial 5 Federal Couts Go858 § 7311 note; Civil Rights Act of 1964, g
losure. Fed. . T ourts &=89 § 703(g), as amended, 42 U.S.C.A. § 2000e— i
28 US.CA. " ‘E McDonnell ~Douglfzs test was 2g); US.C.A. Const.Amend. 5. !

- erely meant to establish ordinary order of ¢

~1623 production of evidence in Title VII case, 13. Officers and Public Employees =18 |
ion of formal and is irrelevant where what is at issue is There is ordinarily no constitutionally !
state secrets the wdequacy of evidence to support a judg- protected “legitimate claim of entitlement”
nent’s asser Ment, and thus the McDonnell Douglas to be appointed to particular federal job.
sed to some g ruling does not mean that trial courts or  Civil Rights Act of 1964, § 703(g). as

United States but also examined sworn in
camera affidavit of assistant director in
charge of the Intelligence Division of the
Federal Bureau of Investigation, which
specifically set forth reason for failure of
the Bureau to hire the plaintiff as special
agent, district court satisfied itself, that
reason for failure to hire would impair na-
tional security, in what was fully adequate
fashion, while nevertheless giving consider-
able deference to views of executive de-
partment as to what sort of matter would
impair national security.

9. Federal Civil Procedure 1623
In camera inspection of affidavit will

assertion that plaintiff was not qualified
for job because he could not obtain the
necessary security clearance validly re-
quired pursuant to Executive order. Exec-
utive Order No. 10450, 5 U.S.C.A. § 7311
note; Civil Rights Act of 1964, §§ 701 et
seq., 717, as amended, 42 U.S.C.A.
§8 2000e et seq., 2000e-16.

13. Civil Rights &44(1)

General policy of the FBI, of attaching
special weight, in hiring of special agents,
to fact that applicant had relatives residing
in any foreign country controlled by
government whose interests or policies are
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amended, 42 US.C.A. § 2000e-2(g); U.S.
C.A. Const.Amends. 5, 14.

16. Civil Rights ¢13.4(1)

It was doubtful that government’s con-
fidential and unpublished denial of security
clearance, even for specified defamatory
reason, would be sufficiently disseminated
to constitute “stigmatizing” as element of
deprivation of constitutionally protected
property right, but, in any event, mere fact
that plaintiff had relatives in hostile coun-
try and that same could be considered basis
for denial of top secret clearance did not in
any way imply disloyalty or any other re-
pugnant characteristic and thus there was
no stigmatizing effect. Executive Order
No. 10450, 5 U.S.C.A. § 7311 note; Civil
Rights Act of 1964, § 703(g), as amended,
42 US.C.A. § 2000e—2(g); U.S.C.A. Const.
Amend. 5.

17. Constitutional Law €291

Even if freedom of association rights
were somehow implicated by considering
any information -regarding plaintiff’s fa-
ther, on plaintiff’s application for employ-
ment by the FBI, national security was
sufficiently compelling governmental need
that same alone, without further specifica-
tion that the father’s exercise of rights of
political speech and association were in-
volved, would not make out case of denial
of rights under the First Amendment.
U.S.C.A. Const.Amend. 1.

18. Civil Rights &13.12(7)

Where it was apparent by reason of
adjudication on claim of state secrets privi-
lege that reason for the nonhiring of plain-
tiff by the Federal Bureau of Investigation
had nothing to do with his assertion of
First Amendment rights, the First Amend-
ment count of employment discrimination
complaint was properly dismissed. UsS.
C.A. Const.Amend. 1.

19. Records =31

Cause of action under Privacy Act pro-
vision of remedies for persons harmed by
an agency’s intentional or willful failure to

* United States Circuit Judge for the United States
Court of Appeals for the Federal Circuit, sitting

maintain accurate files requires not-
intentional or willful failure to ma
accurate records but also “actual da;

must be shown that violation of the
caused the damages complained of:3
C.A. Const.Amend. 1; 5 US.C.A. §§ .55
552(a), 552a, 552a(d, g), (@)1XC), (g)(ng)'
(8)4), (2)4)A). L

Appeal fron'i the United Stateé Dx;
Court for the District of Columbia
Action No. 82-01706). 3

)
iqe
Arthur B. Spitzer, Washington, :D,é

garet L. Tobey, Washington, D.C, we

the brief, for appellant. .
Freddi Lipstein, Dept. of Justice, W

ington, D.C., with whom Richard’

Willard, Acting Asst. Atty. Gen., Depty3F

Justice, Joseph E. diGenova, US. Aﬂ:?"’

Washington, D.C., were on the brief,’ fof:
appellees. )

Before EDWARDS, SCALIA :and
FRIEDMAN,* Circuit Judges.

Opinion for the Court filed by Circuit
Judge SCALIA. R

SCALIA, Circuit Judge: < hmad
We review the decision of the District’
Court to dismiss an action brought by Dat#
iel Molerio, who asserted that the Federal
Bureau of Investigation refused to hire him
as a special agent for reasons which were
both illegal and unconstitutional. The apt
peal raises issues, among others,’ of :the
validity and effect of the government's a8
sertion of the state secrets privilege, and of

the elements necessary to sustain claif
under Title VII of the Civil Rights Act.an
the Due Process Clause of the Constitutiot:-
3 o N,

0-00530R000300560010-2
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On September 19, 1979, Daniel Moleriq
applied to be an FBI special agent. Atd)g

by designation pursuant to 28 USscC. § 29‘@ ;
o

(1982).
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ﬁ,ﬁe, he was a criminal investigator in the
[mmigration and Naturalization Service,
where he held a “secret” security clear-
ance. A panel of three FBI special agents
interviewed Molerio, and rated him an “out-
standing candidate.” After an interview
and examinations, Molerio ranked fifth out
of the 785 applicants in the Special Agent
Selection System, and was included in a list
of agents tentatively selected for the new
class of special agents, subject to a back-
ground investigation for the necessary “top
secret” security clearance.

Because, as he was told, the investiga-
tion had revealed “something in New York
having to do with his family,” Complaint
114, Molerio was interviewed a second
time. This interview concentrated on his
family relationships and the political beliefs
of members of his family. Molerio was
asked about pro- and anti-Castro groups,
specifically the “26th of July” group, a
Cuban political organization which sup-
ported the Castro revolution and to which
Molerio’s father belonged at one time.
Molerio was later told that his application
had been referred to the Bureau’s counter-
intelligence division because ‘“his back-
ground investigation [revealed] something
iniNew York having to do with [his] fa-
ther,” Complaint 127. In a letter dated
November 20, 1980, the Bureau informed
him that he would not be hired. No rea-
sons were given.

After contacting EEO officers in the Im-
migration and Naturalization Service and
the FBI, Molerio filed a formal complaint
of discrimination, which was denied. He
also filed combined Freedom of Informa-
tion Act (“FOIA”) and Privacy Act re-
quests with FBI headquarters and several
Field Offices. The agency began process-
ing these requests, and acknowledged that
responsive documents * were located; no
documents, however, have been provided.

Molerio then brought this action for in-
junctive relief and damages, naming as de-
fendants the Bureau, its Director, and the
individual who was its Personnel Officer
during the period at issue. Molerio sought
relief on four counts. First, he claimed

that the Bureau’s actions violatéd Title VII,
42 US.C. § 2000e-16 (1982)./ He alleged
that he was qualified for the job of special
agent, but was not chosen because/ of his
Cuban or Hispanic national origin. YSecond,
he alleged that the Bureau decided not to
hire him because of-his association with his
father and his father's political activity, in
violation of his ]First Amendment associa-
tional rights. \/Third, he asserted that he
had been. deprived of his liberty without
due process of law, stating that the action
of the Bureau had impugned his reputation
and adversely affected his chance fof ad-
vancement within the government, all/ with-
out adequate procedural protection. VFinal-
ly, he claimed that the Bureau wrongfully
denied his FOIA and Privacy Act requests,
5 U.S.C. §§ 552(a) & 552a(d) (1982), and, in
violation of the Privacy Act, willfully main-
tained inaccurate records regarding him as
a result of which he was harmed, 5 U.S.C.
§ 552a(g).

Defendants answered the complaint, and
complied with discovery requests, although
redacting many of the documents produced
to eliminate information which would “jeop-
ardize or interfere with National-States Se-
crets or the National Security.” Molerio
moved to compel production of the redacted
portion of selected documents. Defendants
moved to stay consideration of this motion
on the ground that they would soon move
to dismiss the action—which they did,
claiming that the state secrets privilege
required dismissal. The Bureau also sub-
mitted an affidavit, to be examined in cam-
era, disclosing the Bureau'’s reasons for not
hiring Molerio. Defendants argued that
because either the prosecution of the case
or its defense would require disclosing
state secrets, the action must be dismissed.

The District Court held that the Depart-
ment of Justice had complied with the for-
mal requirements of the state secrets privi-
lege, and that the reason for Molerio’s non-
appointment revealed in camera was pro-
tected by the privilege. The court held
first, that without the privileged informa-
tion the plaintiff had not made out a prima
facie case; and second, that even if he had
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the suit would have to be dismissed be-
cause  the defendants were unable to
present their defense on the record: The
court was unwilling to require the govern-
ment to present the secret material in cam-
era, since that would compromise the
court’s objectivity by forcing it to evaluate
evidence without the assistance of opposing
counsel.. The court dismissed the plain-
tiff’s action “for failure to state a claim
upon which relief can be granted,” and the
motion to compel production as moot. Mol-
erio v. FBI, Civil No. 83-1706, mem. op. at
11 (D.D.C. Sept. 6, 1983) (“mem. op.”).

II

[1] Since all of the rulings challenged
here, including that as to the insufficiency
of the evidence, constitute findings of law
rather than fact, in our consideration of
this appeal we do not defer to the judgment
of the district court and reverse only if that
judgment is clearly erroneous, but rather
make our own independent assessment.
Western Casualty & Surety Co. v. Na-
tional Union Fire Insurance Co., 677 F.2d
789, 791 n. 1 (10th Cir.1982). A preliminary
issue relates to the evidence that we can
properly take into account.

(2] Molerio claims that since what was
before the District Court was the govern-
ment’s motion to dismiss under Federal
Rule of Civil Procedure 12(b)6), it was
improper for the district judge, and it
would be improper for us upon this appeal,
to consider evidence outside the pleading.
We disagree. Although the defendants
styled their motion as one brought under
Rule 12(b)(6), no one treated it as such.
The appellant, in fact, treated it as a mo-
tion for summary judgment. He filed a
“Statement of Genuine Issues,” which the
District Court’s Local Rule 1-9(i) requires
parties to file in connection with summary
judgment motions. That document specifi-
cally acknowledged that “[b]v disputing the
plaintiff’s factual allegations on the basis
of matters outside the pleadings, the de-
fendants have converted their motion to
dismiss to a motion for summary judg-
ment.” J.A. 96. While the conclusion of

-

the court’s memorandum opinion asserted
that the appellant had not stated a 'claiﬁf{-{
upon which relief could be granted, mem,
op. at 11, it is apparent from the text of the
opinion that the primary basis for dismissa
was that he had not made out a prima facie
case in support of any of his claims, id. at 7
(Title VII claim) & 8 (First Amendment,
due process, FOIA, and Privacy -Act
claims). It is true that, if the District
Court was proceeding in this fashion, -it
should more properly have denied the mo-
tion to compel production of documents
rather than dismiss it as moot. The latter
course is more consistent with the District
Court’s alternative theory (viz, that the
litigation could not proceed because the
defendants would be unable to present
their defense) which would, if valid, per-
haps produce dismissal for failure to state
a claim. But we can of course affirm the
District Court on any valid ground, and

need not follow the same mode of analysis, :

Langnes v. Green, 282 U.S. 531, 538-39, 51

S.Ct. 243, 246, 75 L.Ed. 520 (1931). With- =

out passing upon the validity of a more
direct approach to dismissing the entire
suit, we choose to rely upon the primary
theory reflected in the District Court’s
opinion, for which purpose we find no diffi-
culty in treating the defendants’ motion, as
appellant himself treated it, as a motion for
summary judgment.

{3,4] Molerio’s next procedural point is
that it is improper to treat a 12(b)(6) motion
accompanied by matters outside the plead-

ing as a Rule 56 motion for summary judg-

ment unless all parties have been given a
reasonable opportunity to submit material
appropriate to the latter motion. FeD.R.
Civ.P. 12(b). He asserts that this opportu-
nity was not provided, since the District
Court wrongfully denied (in effect) his mo-
tion to compel production by accepting the

government!s-assertionzof-therstatesecrets

eprivilege,Ger, the—privilege—against=disclo-
esure=of=information-that=would=adversely
affect—national=security. Aszwe-havezre-
cently-moted;=thiszincludes-information=that
would-resultzin~‘impairment-of-theznation’s
defense—capabilities;—disclosure—of =intelli-
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ve re- io’s nonappointment as well. See page 826, CivP. 54(c); but it is at least permissible, if not {ERE| R
in that imfra.  Whether or not that alone would be mandatory, to evaluate requests for discovery 1l
ation’s cnough to render a blanket assertion of the on the basis of the relief sought rather than all i &“ i
intelli privilege appropriate, any unjustified failure to relief to which the plaintiff may prove to be t Yy
ntellr produce relating to the Privacy Act claim was entitled. i1
TR
L EREHEE
i
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ter. To,some;degreesat least;sthesvalidity
«oftheigovernment’srassertionsmust-besjudi-
«ciallyrassessed. “fTThe-courtmust-bessatis-
‘fledjfrormalhtherevldencerandIclrcumstanc
esyandsfromsthesimplicationstofatherques-
tionxinvthessettingsinswhichuitsisraskedxthat
axresponsiveransweratoxthezquestionsorgan
explanationyofzw whygitzcannotvberanswered
mxghtlbe1dangerous:becausetmjunousldis-
(closuretcoujgiresult " elimited=Stat

@Reynoldsy3451UtS. at 9, 73 S.Ct. at 532-33 '

quoting from Hoffman v. United States,
341 U.S. 479, 486-87, 71 S.Ct. 814, 818-19,
95 L.Ed. 1118 (1951). “[H]owsfarsthercourt
sheuldwprobemminaconductingwthiswinquiry
dependsuponmthesshowingzofsanecessity”
forstherinformationronstheipart-ofitherparty
requestingsit. B45%U:S. at 11, 73 S.Ct. at
533. In the present case, that necessity
was high indeed. The plaintiff sought the
information in question in order to estab-
lish the Bureau’s reason for refusal to hire
him—which was the gravamen of both the
Title VII and First Amendment counts of
the complaint, and an indispensable ele-
ment of the Privacy Act count. This rea-
son could be established only with great
difficulty, if at all, from other sources.

(8,91 The District Court satisfied itself
that the reason for the failure to hire
would impair the national security in what
seems to us a fully adequate fashion:
While it gave, as is appropriate, considera-
ble deference to the views of the executive
department as to what sort of matter
would impair national security, see Ellsberg
v. Mitchell, 709 F.2d at 58, it did not rest
upon the conclusory statements contained
in the public affidavit of Acting Attorney
General Schmults, but also examined the
sworn in camera affidavit of Edward J.
O’Malley, Assistant Director in charge of
the Bureau’s Intelligence Division which
specifically set forth the reason for the
failure to hire.2 It may be true, as we have
earlier discussed, that the District Court’s
disposition relied upon its second mode of
analysis, rather than its earlier merits ap-

2. We do not mean to suggest in camera inspec-
tion of an affidavit will always be sufficient to
determine the validity of a claim of privilege for
state secrets. In this. case, we find that it was

proach that we choose to follow here, and
used the affidavits as a basis for dismiss-
ing the suit directly, instead of denying the
motion to compel disclosure. Nonetheless,
it is clear that the judge was convinced of
the validity of the state secrets claim—as
we independently are, having examined the
same documents, including the in camera
affidavit. :

(10] Since the court could properly
treat the defendants’ motion as a Rule 56
motion; and since, by reason of the proper
invocation of the state secrets privilege,
rejection of the motion to compel disclosure
did not wrongfully deprive plaintiff of an -
opportunity to submit responsive material;
the question remaining is whether, on the
evidence before the court, defendants were
entitled to summary judgment.

I

Under Federal Rule of Civil Procedure
56(c), a party moving for summary judg-
ment must show that “there is no genuine
issue as to any material fact.” In making
this determination, “the inferences to be

drawn from the underlying facts ... must -

be viewed in the light most favorable to the
party opposing the motion. However, the
moving party is entitled to the benefit of -
any relevant presumptions, and if the es-
tablished facts and relevant presumptions
would have entitled him to a directed ver-
dict at trial, he is entitled to a summary
judgment under Rule 56.” United States
v. General Motors Corp., 518 F.2d 420,

441-42 (D.C.Cir. 1975) (citations and inter- =~

nal quotations omitted). We will examine
each of Molerio’s claims to see if summary
judgment should have been granted.

A. Title VII Claim

{11, 12] Molerio claimed that his nonap-
pointment was due to FBI discrimination
against Hispanic, more specifically Cuban,
applicants. He alleged that he was a mem-

so. The extent to which a district court may
properly rely on affidavits and similar sources
will vary from case to case. See Ellsberg, 709
F.2d at 58 & n. 36.
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Cite as 749 F.2d 815 (1984)

ber of an ethnic minority protected by fed-
eral employment discrimination laws, that
he was qualified for the job of special
agent for which he applied, and that he was
turned down despite the fact that the Bu-
reau hired more than 500 special agents in
1980, within a year of his application. He
asserts on appeal that since these allega-
tions track the four-part McDonnell Doug-
las test for establishing a prima facie case
of Title VII discrimination, see McDonnell
Douglas Corp. v. Green, 411 USS. 792, 802,
93 S.Ct. 1817, 1824, 36 L.Ed.2d 668 (1973),
they were ipso facto sufficient to withstand
the Bureau’s motion to dismiss.

This mistakes the nature of the McDon-
nell Douglas test, which is merely meant
to establish the ordinary order of produc-
tion of evidence in a Title VII case. The
test is irrelevant where what is at issue is
the adequacy of the evidence to support a
judgment. There, as the Supreme Court has
said, McDonnell Douglas does not mean
“that trial courts or reviewing courts
should treat discrimination differently from
other ultimate questions of fact.” United
States Postal Service Board of Governors
v. Aikens, 460 U.S. 711, 716, 103 S.Ct. 1478,
1482, 75 L.Ed.2d 403 (1983). In the present
case, the McDonnell Douglas prima facie
showing was met with the assertion that
Molerio was not qualified for the job be-
cause he could not obtain the necessary
security clearance validly required pursu-
ant to Executive Order No. 10,450, reprint-
ed-in 5 US.C. § 7311 note, Sec. 2 at 820
(1982), and 28 C.F.R. § 17.151 (1984). Mol-
erio produced no evidence that this was a
pretext for racial discrimination.

(13.14] Appellant points to the defend-
ants’ acknowledgement in responses to in-
terrogatories and requests for admissions
that in processing Molerio’s request for top
secret security clearance the Bureau con-
sidered among other things the fact that he
had relatives in Cuba, and that it generally
“would attach special weight to the fact
that an applicant had relatives residing in
any foreign country controlled by a govern-
ment whose interests or policies are hostile
10 or inconsistent with those of the United

States,” Defendants’ Response to Plain-
tiffs’ Interrogatory No. 30. Neither the
general policy nor its particular application
to Cuba is any evidence of diserimination
on the basis of race or national origin, since
it would apply to any person, of any race or
nationality, with relatives in the pertinent
country. Molerio also asserts that the
practice has a disparate impact on appli-
cants of Cuban ancestry—since they are
more likely to have relatives in Cuba—and
therefore must be justified by a showing of
business necessity. Of course the general
practice in question has no more impact on
Cubans than it does on East Germans or
Iranians or North Vietnamese. In any
case, 42 U.S.C. § 2000e-2(g) specifically ac-
knowledges the general validity of national
security clearance requirements, and we
hold as a matter of law that the mere fact
that such requirements impose special disa-
bilities on the basis of connection with par-
ticular foreign countries is not alone evi-
dence of discrimination.

In sum, the appellant produced no evi-
dence that would support a finding of un-
lawful discrimination, and the summary
judgment on that count of the complaint
was proper.

B. Due Process Claim

[15] Molerio asserts that the Bureau’s
conduct violated that provision of the Fifth
Amendment to the Constitution which
states that “[nJo person shall ... be de-
prived of life, liberty, or property, without
due process of law.” He has not asserted
any deprivation of property, since ordinari-
ly there is of course no “legitimate claim of
entitlement,” Board of Regents of State
Colleges v. Roth, 408 U S. 564, 577, 92 S.Ct.
2701, 2709, 33 L.Ed.2d 548 (1972), to be
appointed to a particular federa] job.
MacFarlane v. Grasso, 696 F.2d 217, 221~
22 (2d Cir.1982). He does claim, however,
a deprivation of liberty under the principle
of Paul v. Dawvis, 424 US. 693, 96 S.Ct.
1155, 47 L.Ed.2d 405 (1976), that such a
deprivation is produced by the govern-
ment’s (1) “stigmatizing” an individual, in
conjunction with (2) depriving him of some

: -2
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other interest recognized and protected by
law. It is clear that the first requirement
has not been met.

(16] Assuming, though it is doubtful,
that the government’s confidential and un-
published denial of security clearance, even
for a specified defamatory reason, would
be sufficiently disseminated to constitute
the sort of “stigmatizing” that the Paul v.
Davis line of cases has in mind,? see Bishop
». Wood, 426 U.S. 341, 96 S.Ct. 2074, 48
L.Ed.2d 684 (1976), the present case lacks
an even more critical element: defamatory
content. <To-receivera—‘top—secret’’—clear-

cance-is-assuredly-a-badge-of-loyalty;~but-to
‘be-denied-it-on—unspecified-grounds-in-ne
cway-implies-disloyalty-or-any other repug-
-nant-characteristic—as-is-shown-by the-evi-
~dence-in-this-case-that-the-mere-fact-that
—one-has-relatives-in-a-hostile country may
de-considered—a—basis—for-denial. The ap-
pellant here of course did not establish the
specific grounds for denial—and even the
only two grounds which he introduced any
-evidence to suspect (the fact that he had
"relatives in Cuba and the supposed fact
that his father held certain political beliefs)
-are in no way defamatory of Molerio. We
" may also note, though it is not essential to
our holding, that the only evidence in the
record regarding the effect of the Bureau’s
decision disproves rather than establishes
any stigmatizing effect: In April 1982, af-
ter the Bureau supposedly acted to damage
Molerio’s reputation, Molerio was reas-

3. 0ld Dominion Dairy Products, Inc. v. Secretary
of Defense, 631 F.2d 953, 966 n. 24 (D.C.Cir.
1980), held that the debarment of a contractor
for lack of integrity was sufficiently disseminat-
ed to meet the “stigma” requirement because it
“had already been communicated through
Government channels and would undoubtedly
have been recommunicated every time ODDPI

bid on a subsequent contract.” See also Larry v. .

Lawler, 605 F.2d 954, 958 (7th Cir.1978) (results
of standard background investigation to deter-
mine suitability for federal service disseminated
“throughout the entire federal government”). It
is not clear that the denial of a top secret securi-
ty clearance, much less the specific reason for
such denial, receives such wide circulation.

4. In his principal brief, appellant appears to
complain of the Bureau's use of his father’s
alleged political activities, his filial relationship
being the basis of its imputing those political

roved for Release 2013/01/09 : CIA
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signed from a GS-11 position with no possi-
bility for promotion to a GS-12 position
with potential for promotion to GS-13.
Declaration of John W. Cummings (June
20, 1983). ,

There is simply no evidence on which a
finding of deprivation of liberty without
due process could be made. E

C. First Amendment Claim

We have been able to dispose of the first
two claims on standard summary-judgment
principles, without getting into the difficult
issue of the effect of the state secrets
privilege upon the subsequent trial of this
case, after its use (discussed in Part II
above) to preclude further discovery. We
find it impossible to avoid that issue with
respect to the third claim—at least if we do
not wish to pronounce upon novel constitu-
tional issues.

[17] Molerio alleged that the Bureau’s
refusal to hire him violated the First
Amendment because it was “based at least
in part on the political activities and beliefs
of his father.” Brief for Appellant at 22.4
Assuming without reaching the issue that
adversely affecting Molerio on the basis of
his father’s lawful political activities gives
Molerio standing to assert a First Amend-
ment violation, it is impossible to say that
there was no undisputed issue of material
fact on this point. Appellant produced am-

activities to him, thus giving him a claim of
standing to challenge what is primarily a deter-
rent upon the father's political rights. In his
reply brief, however, appellant seems to assert
that disadvantaging him on the basis of any
characteristic of his father—whether political
activities or criminal activities—infringes his
First Amendment rights of association. Reply
Brief for Appellant at 10. He cites no authority
for such a proposition and we reject it. Even
assuming that freedom of association rights are
somehow implicated by considering any infor-
mation regarding Molerio’s father, national se-
curity is assuredly a sufficiently compelling gov-
ernmental nced that that alone—without the
further specification that the father's exercise of
rights of political speech and association were
involved—would not make out a First Amend-
ment case.

-RDP90-00530R000300
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ple evidence from the Bureau’s records and
admissions that his father’s participation in
the United States Socialist Workers Party
(“SWP”) was a highly significant element
in the security clearance investigation.
The defendants admitted that the recalling
of Molerio for a second background inter-
view was prompted by “something in New
York having to do with his family,” see
Complaint %14, Answer 1114-15, and,
more specifically, had as its purpose “to
obtain Mr. Molerio’s comments regarding
his father’s background,” Defendants’ Re-
sponse to Plaintiff’s Interrogatory No. 8
(Oct. 29, 1982). They likewise admitted
that in making the decision not to hire
Molerio they considered whether his fa-
ther’s political activities affected his suita-
bility for government employment, Defend-
ants’ Response to Plaintiff’s First Request
for Admissions No. 29(a) & (d) (Oct. 29,
1982). An internal communication within
the New York Field Office, relying on in-
formation gained by canvassing ‘“New
York assets familiar with Cuban matters,”
Report of Charles W. Butler, New York

. Field Office (Nov. 4, 1980), J.A. 84, stated:

Background investigation has disclosed
that applicant’'s father DAGOBERTO
MOLERIO, is the head of the Socialist
Workers Party in the NY area and as
such applicant’s employment can be
viewed as a possible security risk.
Memorandum from Special Agent Hector
Jose Berrios to Special Agent in Charge—
New York (Nov. 6, 1980), J.A. 50. The
Bureau did not pursue this lead for fear
that the attention caused by an investiga-
tion would adversely affect the Bureau’s
position in pending litigation with the SWP.
Report of Charles W. Butler, New York
Field Office (Nov. 10, 1980), J.A. 89. To be
sure, the public affidavit of the Bureau's
Assistant Director for Intelligence stated
that “[r]eported information about Mr. Mol-
erio and the SWP did not influence the
decision not to hire Daniel Molerio.” Sec-
ond Declaration of Edward J. O’'Malley at
T3 (June 20, 1983). But that speaks only
to the SWP, and not other political activi-
ties—and in any event would not have to be
believed by the trier of. fact. We think

appellant had made a circumstantial case
permitting the inference that his father's
political activities were a “ ‘substantial fac-
tor'—or, to put it in other words, ... a
‘motivating factor’” in the failure to hire.
Mt. Healthy Board of Education v. Doyle,
429 US. 274, 287, 97 S.Ct. 568, 576, 50
L.Ed.2d 471 (1977) (footnote omitted).

(18] It seems to us, however, that the
effect of our determination with regard to
the“state secrets-privilege is to prevent this
issue from proceeding. As noted earlier,

«we- honored-the invocation of that-privilege
cbecause we satisfied-ourselves that-the-in>
camera affidavit set forth the genuine rea-
«son-for-denial-of-employment, and-that-that
reason-could:not be- disclosed-without-risk-
dng—impairment -of ~the--national_security.
cAs a-result.of-that necessary ;process;..the
court-knows that the-reason-Daniel-Molerio
was:not-hired-had-nething-to-do: with-Dago-
cberto=Molerio’sassertion of=First-Amend:
anentrights.  Although - there--may—be
enough-circumstantial evidence-to-permit-a
ury-to come to-that-erroneous-conclusion,
it-would-be-a-mockery -of justice- for-the
«court—knowing-the-erroneousness-—to: par-
Mticipate-in-that-exercise. This is not a case
like Ellsberg v. Mitchell in which the
court’s consideration of the state secrets
privilege did not ipso facto disclose to the
court the validity of the defense—so that
the latter could (at least in the special
circumstances of that case) be left to be
resolved by subsequent in camera proceed-
ings. Here, by contrast, we know that
further activity in this case would involve
an attempt, however well intentioned, to
convince the jury of a falsehood.

Since as a necessary consequence of our
in camera consideration of the state secrets
privilege we have satisfied ourselves as to
the reason for the Bureau’s failure to hire
Molerio; and since that reason does not
implicate any First Amendment concerns:;
this count of the complaint was properly
dismissed.

D. Privacy Act Claim

(19] - In the final count of his complaint,
Molerio made various claims for relief un-
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der the Freedom of Information Act and
the Privacy Act. The only one preserved
on this appeal rests upon that provision of
the Privacy Act that provides remedies for
persons harmed by an agency’s intentional
or willful failure to maintain accurate files,
5 U.S.C. § 552a(g)(1)(C) & (4). Molerio has
arguably produced evidence sufficient to
go to a factfinder on the point that the
Bureau’s files were intentionally or willful-
ly inaccurate—to-wit, his father's affidavit
that he has never been associated with the
SWP. This cause of action under the Pri-
vacy Act requires, however, not merely an
intentional or willful failure to maintain
accurate records, but also “actual damages
sustained” as a result of such failure. 5
U.S.C. § 552a(g)(4)(A). We have held this
to mean that the violation of the Act must
cause the damages complained of. Al-
bright v. United States, 132 F.2d 181, 186
(D.C.Cir.1984). In the present case, that
means Molerio had to establish that the
reason he was not hired was the erroneous
report regarding his father’s association
with the SWP. As we reasoned above with
regard to the First Amendment issue, our
consideration of the in camera affidavit in
connection with the state secrets privilege
prevents that from being proved. Since we
know it to be false, it is no longer an issue
that can be litigated before us. Summary
judgment on this count was therefore prop-
erly granted as well.

. * . = * *

We-emphasize-that-in=affirming-the-re-
Cj%t.iqn___of;mMITm]ger%s:daims-,w.efin:no
way__impugn—his_loyalty—to--the—United
cStates. Indeed-it-is-one-of-the-premises-of
co_ug___—_j\;gi_g--_mep;tgthg-t'_—m:hvintzofid'is-loya’lty
cattaches: Nor have we rejected the validi-

ty of the assertion that the elder Molerio
was not, contrary to what the Bureau at
one time believed, a ledder in or even a
member of the SWP. All-we-hold-is-that,
because-of-the-effects-of-the-governmentis

N,a-,l-jd—asse;-tiign;,ef:t-he:s-m;e:sﬁcieﬁs:prj-y-i}

lege;-no-claim-fo r-the-injunctive-and-mones.
dary—relief—Mr.—Molerio-seeks-has-been-es-
4ablished.

For the reasons described, the decision of
the District Court is -

Affirmed.
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AMERICAN METHYL
CORPORATION, Petitioner,

V.

ENVIRONMENTAL PROTECTION "
AGENCY, Respondent,

Motor Vehicle Manufacturers Association
of the United States, Inc., Automobile
Importers of America, Inc, United
America Fuels, Inc., Intervenors.

AMERICAN METHYL
CORPORATION, Petitioner,

v

ENVIRONMENTAL PROTECTION
AGENCY, Respondent,

Automobile Importers of America, Inc,
Motor Vehicle Manufacturers Associa-
tion of the United States, Inc., United
American Fuels, Inc., Intervenors.

Nos. 84-1204, 84-1277.

United States Court of Appeals,
District of Columbia Circuit.

Argued 29 Oct. 1984.
Decided 4 Dec. 1984.

A corporation which had been granted
a waiver to market a new methyl-gasoline
blend filed petition for review of an order
of the Environmental Protection Agency.
The Court of Appeals, Wilkey, Circuit
Judge, held that EPA could not revoke the
waiver without complying with the sub-
stantive and procedural safeguards of the
section governing the control and prohibi-
tion of offending fuels and fuel additives.

Reversed and remanded.

Declassified in Part - Sanitized Copy Approved for Release 2013/01/09 : CARDP90-O53OR0305600- -



